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IN THE 

United States Court of Appeals 

District op Columbia. 


No. 8900. 


WILLIAM N. SOFFOS, Appellant, 

v. 

B. M. EATON, MRS. B. M. EATON, BERNICE N. JEN¬ 
KINS, Appellees. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


BRIEF FOR APPELLEES. 


j SUMMARY OF ARGUMENT. 

*, The trial court was correct in sustaining Motion to Dis¬ 

miss because in order for a plaintiff to state a prima facie 
case for Malicious Prosecution of a Civil Suit he must show 
arrest of the person, seizure of property or special injury 
sustained which would not necessarily result in all suits 
prosecuted to recover for like causes of action and none of 
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these are alleged in the instant cause. None of the injuries 
complained of in this case are “special injuries”. 

The above stated rule applies regardless of the number 
of suits filed. 

ARGUMENT. 

The trial court was correct in sustaining Motion to Dis¬ 
miss Amended Complaint and in overruling Motion for 
leave to file second amended complaint. 

In the case of Peckham v. Union Finance Co., 60 App. D. 
C. 104, the Court said: 

“In our opinion the greater weight of authority in 
this country and the better reasoning support the view 
that no action will lie for the recovery of damages sus¬ 
tained by the prosecution of a civil action with malice, 
and without probable cause, when there has been no 
arrest of the person or seizure of the property of the 
defendant, and no special injury sustained, which would 
1 not necessarily result in all suits prosecuted to recover 
for like causes of action.” 

Petitioner argues that this case is one of the exceptions 
to the above stated rule: that “special damages” were sus¬ 
tained. This Court has already decided the question of 
whether or not the damages alleged in this cause are “spe¬ 
cial damages.” In the case of Melvin v. Pence , 76 App. D. 
C. 154,130 F. 2nd 423, the Court distinctly held as follows: 

“We do not agree with defendants that injury to 
! reputation and mental suffering were not proper ele¬ 
ments of damage or that there was error in the instruc¬ 
tions permitting them to be taken into account. These 
items are commonly allowable in suits of this charac¬ 
ter. Injury to reputation is a usual result of ground- 
' less charges publicized by litigation.” 

According to this decision these were ordinary damages 
and not “special damages” within the meaning of the 
Peckham case. They were allowed in the Pence case be¬ 
cause the Court had first determined that “special injury 
followed from the action, since the license was revoked.” 
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The other injuries complained of by the appellant as 
“special injury’’ are: Injuries to his leasehold estate by 
creatine: a continuous cloud on the same and because of 
mental anguish over the threatened loss of his home in 
crowded Washington while these suits were pending. 

As to these so-called “special injuries” the majority 
opinion of the Municipal Court of Appeals (R. 25) stated 
as follows: 

“Practically every defendant to a law suit suffers 
some damage to his reputation. The damage will vary 
according to the nature of the suit, the amount of pub¬ 
licity it receives, and the attending circumstances, but 
this is only a matter of degree. Few law suits enhance 
a defendant’s reputation; the great majority of de¬ 
fendants suffer some injury to reputation. One of the 
grounds upon which a landlord may seek possession 
of housing accommodations under the District of Co¬ 
lumbia Emergency Rent Law (Code 1940, 45-1601 to 
1611) is that the tenant is committing a nuisance. All 
defendants to such actions would suffer to a greater 
or lesser degree the same damage to reputation that 
appellant claims to have suffered.” 

“We also must hold that the mental anguish of de¬ 
fendant from threatened loss of his home did not con¬ 
stitute special injury. All tenants sued for possession 
suffer, to some extent, the same mental anguish. The 
fact that present crowded conditions in Washington 
make the loss of living quarters more serious than in 
normal times is again a matter of degree and not of 
substance. Mental anguish of some sort is usually suf¬ 
fered by a defendant threatened with loss of his home, 
a judgment for money damages, or other form of judg¬ 
ment.” 

As to the question of successive suits the appellant cites 
34 Am. Juris. 710 as follows: 

“The rule denying relief where the original action 
complained of is an ordinary civil action begun by sum¬ 
mons only, which prevails in some jurisdictions, does 
not, it has been ruled, preclude the maintenance of an 
action for malicious prosecution for bringing succes- 
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sive suits against the same person upon the same cause 
of action, after an adverse decision which should settle 
the controversy.’? 

This question is not involved in this suit. In order for 
this Court to rule that the above cited rule of law* would 
apply in this case, they would have to rule that a suit for 
possession on the ground that repairs are to be made is a 
bar to a subsequent action for possession on the grounds 
that the tenant is committing a nuisance and further, that 
these two suits decided adversely to the plaintiff is a bar 
and should settle the controversy of an action filed by a 
third party for possession of the premises for her own per¬ 
sonal use and occupancy as a dweller. 

On this question the majority opinion of the Municipal 
Court of Appeals (R. 27) stated as follows: 

“Appellant relies on Shedd v. Patterson, 302 Ill. 355, 
134 X. E. 705, 26 A. L. R. 1004, as holding that the rule 
requiring special injury has no application when there 
are successive actions. The Shedd case, however, deals 
with successive attempts to relitigate after the rights 
of the party have been “finally and conclusively deter¬ 
mined,” and, perhaps, comes within the exception 
stated in the Pence case . Since the rights of the suitor 
had been finally and conclusively determined, further 
litigation would have “no relation to protection of any 
right of the suitor.” The present action is not of that 
nature. While all the proceedings sought possession 
! of the premises, they were based on different grounds. 
The judgment in no one of the cases was conclusive as 
to others. There was no attempt to relitigate the same 
1 question. We are not called upon and do not decide 
the effect of successive suits brought to harass a de¬ 
fendant after the rights of the parties have been finally 
and conclusively determined.” 

Appellant relies on the Shedd case (supra) as his au¬ 
thority for this action. The case of Myhre v. Hessey, 242 
Wis. 639, 9 N. W. 2nd 106, 150, A. L. R. 889, stated as fol¬ 
lows: 
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“Mention is made above of Shedd v. Patterson, an 
Illinois Sup. case which holds that although a single 
civil action maliciously prosecuted will not support an 
action for malicious prosecution unless there is inter¬ 
ference with the person or property of the plaintiff, 
the rule does not apply where there are several such 
prosecutions. We do not perceive that a different rule 
should apply in case of a series of civil actions then in 
the case of one. The inference of malice, under all the 
facts, may be stronger in a case of a half dozen actions 
all resulting in favor of the plaintiff than in a single 
case. But malice has no casual relation to interference 
with plaintiff’s person or property. The reason for 
the fundamental proposition that the action does not 
lie except there be interference with property or person 
applied just the same whether one basic action is in¬ 
volved or more than one. In none of the civil actions 
here involved was plaintiff’s person or property inter¬ 
fered with.” 

It is respectfully submitted that the action of the trial 
Court and the action of the Municipal Court in sustaining 
the trial Court was correct. 

Bespectfully submitted, 

Samuel Gordon, 

Robert W. McCullough, 

808 H Street, N. E., 
Washington, D. C., 

Attorneys for Appellees . 





